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modes prefcribed in England. "This a& exprefsly confines the re-
filedy of the mortgagee to the recovery of the principal and intercft
due on the mortgage ; and the proceedings under the law fhew the
umform conftruttion of it. The Seire Facias is to thew :aufe why
the land fhouid not be fold for payment of the principat and intereft
due on the mortgage: When judgment is obtained, the Jevari fa-
cias is to levy the principal and intereft mongy only. ‘There is no penal-
ty, no judgment for a penalty, and we might as well refufe o
ftay proceedings in a fuit on a finglé bill, till a fubfequent debt was
dilcharged, as in this cale of a morigage. Upon theexecutionin
both cales; mo more can be levied than the principal and intereit.

Rule made abfolute.

BrowN verfus Scotr et al.

ULE to fhew caufe why the report of referrecs fhould not be
fet afide. The fa&s were thefe:—Four aftions had been
brought upon four promilory notes, aud the parties, being willing
to refer them, by a written agreement entered a fifth adtion on
the docket, in order to take in another note, which had become
due fince the return of the preceeding writs; and accordingly the
whole were referred to perfons nominated by the Courr, a rule for
that purpofe being taken out in each a&ion. The parties were
heard before the referrees, and the report agreed upon, when a dif~
ficulty occurred, how te apportion the {fum that was found due, or
in what manner to make the report, if it was not apportioned. The
teferrees, therefore, applied to a gentleman of thelaw, who advifed
them to connedt the five rules, and make one general report, for the
whole fum. Conformably to this advice, the following report was
made, « We the referrees appointed in the annexed five rules of
¢« Court to hear and determine the matters in ~variance between
s plaintiff and defendants in the five feveral altions commenced by
« the former againlt the latter, do adjudge that the defenlants are
¢ indebted to the plaintiff L1301, 3, 11, and that the fame ought
“ to be paid accordingly.”.” All the referrees figned the report, and
two of them attended in Court, and gave teftiniony, that both par-
ties were fully and patiently heard, and no obje&ions were mads,
on either fide, to the 'mode of proceeding. Nor was there any
fuggeftion in the courfe of the argumient, that the referrees had
a(‘.%,j with partiality, injuftice, &c. .
The motion was fupported by Ingerfol, Coulthurft and Heatly, for
the defendants, and they contended, that the report was -neither
ceftain, mutual, nor final..
1ft. For that the report fays £1301, 3, I1, is to be paid “ accor+
dingly”’—accordingly to what? the mode of payment was a ‘chef
part of the difpute; and this was left uncersain.
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2d. For that the report contains no direGtions that thefe notes
fhould be delivered up; and as defendant cannot apply to aCourt of
Chancery, as he might in England, for an injun&ion, they may ftill
be circulated, and in the hands of 2 bone fide 1ndorfee, fo that the de-
fendant may be compelled to pay the money over again; confe-
quently the report is neither mutual, nor fnal, Cro, ¥.315. Cro. C.
112. 1 B. M. 304. 2 B. M. 1224. Doug. 362. 5. Bae. 289. 3r3.

3d. The reports of referrees under the a& of Affembly are ac-
knowledged to be-different from awards at common law ; but in
faét there is little difference between them and verdi&s. If, there-
fore, thefe 2&ions had been tried by a jury, and a verdi® given fi+
milar to this report, no judgment could be given on it. Co. Litt. 227.
Hob. 49. Stra. 1024. For on what action can the Court award ex-
ecution, or how can they apportion the fums?

Wilfon, Sergeant and Sitgreaves, for the plaintiff, were defired by
the Court to confine themlelves to the laft objeftion, as the firf?
was not fupported by teftimony ; and with refpe& to thcf[ecomz’, it
would overfet too many reports, were the obje&ions of want of
mu ‘ality and not being final, upon fuch grounds to defeat the re-
port. :

Taking up, therefore, the third objeion, they argued that the
referrees not being charged with partiality or mifcondu&, the ob-
jedtions to the form of the report, muft ind a’ cold reception with
the Court. If judgment cannot be entered upon the recerd as it
ftands, the Court may interrogate the referrees and divide the fum 3
or they may allow the plaintiff to fue ont execution in one adtion,
2nd releafe the others, or by their own- authority, the Court may
interpofe, and confolidate the a&ions. ¥ Sfra. 420. But, in fa&,
it was contended, that the a&tions were already confolidated by the
confent of the parties in the filed agreement’; which is furely as
much a part of the record, as a verdi&®, or a report; and by the
fubmifion of all matters in variance, the caufe of action in each of
the a&tions, is fubmitted in every one of them. Hob. 54. 12 M.
234. Stra. 514. 3. Bac. Abr. 288.

Ingerfol in reply. Awards at common law differ fo widely from
reports under our aét of Affembly, that fcarce any authority upon
the fubjeét of the firft, is applicable to thefecond. * In the firfk cale,
terms may be impofed before the Court will grant attachments ; but
here the report is equivalent to 2 verdi&, and the fole point now,
is, wiiether, if it were truly a verdi&, judgment could be entered
upon it. It was not difcovered *till late in the argument that the
parties themfelves had confolidated the adions; but upon the
examination of the agreement nothing will appear that fhews that
intention, or produces that effe®. It enumerates all the four ac-
tions, fays that rules (in the plural) fhall be entered in thefe feveral
actions 3 and then there is a fifth aGion entered in this very agree-
ment, which it is fubfequently and feparately agreed to rcfer. At
lealt, therefore, this Jaft a&ion is not confolidated. -
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To difcontinue, or releafe four, and fign judgment upon the ifith,
‘would be impoflible, becaufe the report exprefsly comprifes raore
*than the fifthaction wasbroughtfor. And to call upon the referrees,

and by their affiftance divide the fum, woéuld be an illegal firétch
of power, which was not to'be apprehended fram the court. Neor;

as to the point of confelidation, has-the conrt-authority te do more

than grant imparlances in fome of the a&ions, to induce the .party’
‘to-confent that the trial of one fhall decide the reft,*which would
-be no relief in the_ prefent cafe. ,
" 'On thez5th of Nowermber the :PRESIDENT delivered the opinier
-of the*Court as follows. )
Sei1rreN, PRESIDENT. The juftice and fairnefs of the tranf-

-aflion, on the part of the plaintiff, is'fo ohvious; and the  conferit

-of the partiés to confolidate the adtions, is {6 naturally implied from
the whole of the proceedings, that my brethren* think the report
-ought to.be cenfirmed. . )

or myfelf, I doubt the legality of it, becaufe I do not fee how
it is poffible to enter judgment npon the report fo as to avoid error.

The confolidation of a&ioris is intended to fave éxpence, and miglit .

have been ordered by the Court on motion ; -but this agreement of
the parties does not appear to me to amonnt to a confolidation, there
being five feveral rules of referrence in the five feveral a&ions; and
though, indeed, the referrees-have -undertaken 'to confolidate them,
Y much doubt their authorityJo to do. Inftead .of findinga grofs
fum due on all the notes, they might have found what was due on
each note, and haye Teported the feveral fums on the feparate rulés
of referrence. However as my brethren think: the report ought to

fland, let it be confirmed, and the, plaintiff may meke up the record.

as he-thinks fafeft. - .
’ Report confirmed.

MorRris verfus TARIN.

. A Cafe was made in this caufe for the opinion of the Court,
Rating, that the defendant bought a bill of exchange drawn by
Benjamin Harrifon & Co. upon a houle in France, which was pre-
fented to the drawee in February 184, and protefted for non accept-
ance. Before it was prefented, however, the drawee had become
infolvent, and an arrét vyas iffued by the French government, prohi-
biting the inflitution of fuits againft him for a.certain time. hen
the bill became due.(the arrét {till continning in force) it was again
B{;afemed, and, on the sth of . Fune 1784, protefted for .usn. payment.
ithout any knowledge of the fecond proteft, and withoutany fuit
or compulfion of law, the plaintiff, who was one of the partners of
the company that drew the bill, repaid the defendant the pringipal,
. intereft, and charges, with 2q per cent damages : -But, afterwards,con-
ceiving thathe had paid- the 20 per cent'damages in his own wrong,
Je-brought 'this aQion to recover back the amount.’
T 2 ' Sergear?
SFleefon and William Refs,Jolices, .
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